WHY “WALK THE LINE”?
EFFECTIVE, EFFICIENT, AND ETHICAL PRACTICES FOR
IMMIGRATION PARALEGALS
by Jasmine Chehrazi and Matthew I. Hirsch, with contributions from Alison Walters”

In law firms of all types, paralegals play a
prominent role in client relations, case preparation,
and file administration.® In few areas of the law is
this truer than in immigration.

Paralegals in immigration law firms often find
themselves walking the line between activities that
are permissible for paralegals and those for which a
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supervising attorney is responsible.” Setting a defini-
tive line is very difficult but can be accomplished
through the use of systems to define the scope of
paralegals’ duties, attributes to consider when hiring
paralegals, how to make the best use of a paralegal’s
talents, and the ways paralegals, supervising attor-
neys, and clients can communicate.

This article offers suggestions on how paralegals
can avoid crossing the line between permissible and
impermissible practices,® not through a review of
laws governing unauthorized practice* but through
the study of better practices.

WHY NOT CROSS THE LINE?

It is often easier for a paralegal to reply directly
and immediately to a client’s question, offer analysis
and strategy, make recommendations, and advise
clients than to act as an intermediary between the
client and the supervising attorney. Moreover, an
experienced paralegal is often amply qualified to
offer sound advice. Such action, however, simply is
illegal.> All states have laws that prohibit the unau-
thorized practice of law and restrict paralegals and

2 American Bar Association (ABA) Model Rules of Profes-
sional Conduct, Rule 5.3.

® The unauthorized practice of law may be reported to the
Office of Immigration Assistance Attorney General Hotline
at (888) 587-0557. lllegal or unethical attorney practices may
be reported to the ABA at www.abanet.org/cpr/regula-
tion/scpd/disciplinary.html. The ABA/NBA Lawyers Manual
on Professional Conduct, available at www.abanet.org,
states, “A lawyer is subject to discipline if he or she assists a
nonpayer in engaging in the unauthorized practice of law.
For purposes of this prohibition, non-lawyers include not
only those without legal training, but also disbarred, sus-
pended, or out-of state lawyers not licensed in the jurisdic-
tion.”

* M. Lieberman, “Unauthorized Practice of Law by a Parale-
gal: What It Is and How to Avoid It,” DCBA Briefs Online
(2002) March 27, 2006, available at www.dcha.org/
brief/mayissue/2002/art40502.htm.

® M. Newman & R. Ford, “Utilizing Immigration Paraprofes-
sionals: The Ethical Considerations,” in Ethics in a Brave
New World, 15-27 (J. Pinnix, ed., 2004).
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other support staff from acting too independently.
Violations can subject a supervising attorney to dis-
ciplinary sanctions and malpractice claims and a
paralegal to charges of unauthorized practice of law.

It can also be costly and inefficient for paralegals
to counsel clients, work on cases without adequate
supervision, and otherwise engage in activities that
are within the province of attorneys. For instance, a
paralegal in preparing a petition or preparing for a
hearing might be unsure of exactly what documents
and information are required. In such cases, a para-
legal who is not well supervised might waste valu-
able time and money by pursuing case strategies,
research, or evidence that is superfluous, inappropri-
ate or even harmful.

Similarly, though an attorney may trust that a
paralegal, especially one with years of experience,
will be vigilant about maintaining client confidenti-
ality,® but even a good paralegal may accidentally
and innocently breach that confidence, thereby creat-
ing problems for the attorney-client relationship and
exposing the attorney to ethical sanctions.

In order to prevent this, lawyers and law firms
should have systems that help prevent unintended
intrusions into the attorney’s realm while also pro-
moting effective and efficient paralegal practices.

Establishing Systems for Keeping
Paralegals Effective, Efficient, and Ethical

Each immigration case should begin with a re-
tainer agreement describing the legal services to be
provided and the fees for those services. The agree-
ment informs clients, attorneys, and paralegals of
their respective roles and responsibilities. The
document can include standard information about
attorney-client relationships,” confidentiality,® dual
representation, ° and the nature of nonattorney assis-
tance on the case’ (that paralegals work under the
supervision of an attorney and are therefore bound

® R. Anteau & N. Wolff, “Keeping Secrets Secret: Safe-
guarding Client Confidentiality in Your Law Office,” ABA
General Practice, Solo & Small Firm Division Magazine,
September 2000, www.abanet.org/genpractice/magazine/
sept2000/sep2000anteau.html (accessed Mar. 27, 2006).

" H. Vyas, “Ethical Issues for Immigration Lawyers,” Ethics
in a Brave New World, 4-14 (J. Pinnix, ed., 2004).

® Anteau & Wolff, supra note 6.

° B. Hake, “Dual Representation in Immigration Practice,”
Ethics in a Brave New World 28-35 (J. Pinnix, ed., 2004).

' Newman & Ford, supra note 5.
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by the ethical and legal responsibilities arising from
the attorney-client relationship).** A copy reminds
the paralegal of his or her limits and role within a
particular case.

An employee manual or office policy that re-
views these same issues should be required reading.
Moreover, paralegals should be asked to sign or ini-
tial a document confirming that they have read and
understand the manual. There should be opportuni-
ties for questions and a review of scenarios with su-
pervising attorneys where such issues arise. The pol-
icy should incorporate procedures that help the para-
legal understand how these issues can be raised and
to whom concerns may be brought, and also provide
channels for confidential inquiries about attorney
behavior and ethics and the limits of a paralegal’s
role. Similarly, an attorney joining a law firm should
have resources available that provide a common un-
derstanding of the role of the paralegal at the firm.*

The Paralegal and the Evidence

A paralegal can be highly effective at the outset
of a case. A well-trained paralegal can even lead the
client interview and be responsible for putting to-
gether a complete record of relevant facts, such as
current and former immigration status, education,
work experience, family relationships, police inci-
dents, and other factors germane to the analysis of
immigration cases. To ensure that the paralegal does
this properly, attorneys should have standard check-
lists for client interviews with several pages calling
for general information as well as questions geared
for particular case types.™

Written instructions from the attorney on the
checklist ensure appropriate supervision. For in-
stance, a checklist for an H-1B case might identify
such common tasks as obtaining a copy of the bene-
ficiary’s degree and any necessary translations; it
might remind the paralegal to copy in the supervis-
ing attorney on correspondence and to document any
substantive communications from the client.

1 National Association of Legal Assistants, “Model Stan-
dards and Guidelines for Utilization of Legal Assistants-
Paralegals,” NALA Model Standards 2005, available at
www.nala.org/98model.htm, (accessed March 27, 2006).

2 1d. Among other limitations, paralegals cannot establish
attorney-client relationships, set legal fees, give legal opin-
ions or advice, or represent a client before a court.

3 For sample checklists and other helpful law office docu-
ments, see AILA’s Immigration Practice Toolbox, Second
Ed. (2006) with CD-ROM, available at www.ailapubs.org.
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A Paralegal’s Role in Spotting Legal Issues

Connected to his or her role in the collection of
evidence, the paralegal detects issues that require
research, legal advice, or other attorney intervention.
To be effective in this role, the paralegal must suffi-
ciently understand the law, and be able to locate and
use statutes, regulations, and Web and other re-
sources, such as AILA InfoNet. The supervising at-
torney and law firm must be clear that the paralegal
must be familiar with the laws and regulations and
keep informed of current developments.

This aspect of a paralegal’s work does not en-
croach on the role of the attorney; rather, it equips
the paralegal with an understanding of the law for
more ready identification of issues that require the
attorney’s intervention.

The Paralegal’s Role in Completing Forms

A common responsibility for immigration para-
legals is to complete immigration forms. Though
some may think of this as merely routine, anyone
who has made an error on forms understands their
critical importance. Some attorneys and paralegals
will have clients sign a form in blank or allow a cli-
ent to sign a form without fully explaining the con-
tents and significance of the form. These practices
are unacceptable practices and unethical; they can
lead to future problems. Even if it is time-consuming
to explain all parts of forms to clients, many mis-
takes, misunderstandings, and legal violations can be
avoided if paralegals and attorneys take this step.

The Paralegal’s Role in Providing Client Copies

Paralegals often transmit a copy of a draft final
petition, or other filing to the client. The supervising
attorney must ensure that this important task is done.
To preserve confidentiality, prevent lost documents,
and respect client preferences, the standard check-
lists should indicate to whom copies should be sent.

The Paralegal’s Role as Messenger

Paralegals from communicate legal advice from
the supervising attorney to a client. As a messenger,
the paralegal should be clear that the legal advice is
from the attorney, not his or her own advice. Ideally,
such communications should be in writing for re-
cord-keeping purposes.

Paralegals and attorneys can work together to
identify the most effective and ethical ways for at-
torneys to communicate the necessary legal advice.
For example, if a paralegal drafts a memo, e-mail, or
letter to a client that communicates advice or guid-

ance, the document should first be reviewed by the
supervising attorney for any necessary revision, and
then should go out over the attorney’s name.

Templates for documents, such as task, docu-
ment, and information checklists; memoranda to the
file; or letters confirming client communications can
be helpful tools for paralegals. AILA’s Immigration
Practice Toolbox is an excellent resource for attor-
neys and firms seeking to improve their office tem-
plates. The use of case management software also is
helpful for maintaining records, communicating with
clients, and helping paralegals walk the line between
the legitimate paralegal role and encroaching on the
attorney’s prerogative.

Hiring Paralegals: Skills to Look for

When hiring a paralegal, a number of factors
must be considered: individual strengths, communi-
cation skills, the ability to handle deadlines and
pressure, organization, compatibility with others,
prioritization, and of course personal character, in-
tegrity, and honesty. Some can be taught; others are
part of a person’s character and can be difficult to
judge or test. At the heart of the hiring decision is
the question of whether and in what way a paralegal
is going to contribute to the strength of a law firm.

Handling Diverse Strengths

Paralegals come from a wide variety of ethnic, lin-
guistic, socioeconomic, and educational backgrounds
and, thus bring different skills, talents, and attributes to
a law firm. Recognizing his or her strengths is a key to
optimizing a paralegal’s effectiveness.

For example, paralegals who were raised in an-
other culture have a specific knowledge and respect
for the ways of that culture. This helps them under-
stand complex interaction with others from that cul-
ture. Paralegals who can communicate with clients
in their native languages facilitate an open dialogue.

Candidates hold paralegal certificates, associate’s
degrees, or bachelor’s degrees in a variety of aca-
demic areas. A paralegal coming from an adminis-
trative or secretarial background might possess
highly developed organizational skills. Recognizing
the qualities, strengths, and talents that spring from
such diversity is important for hiring decisions.

Handling Communication

Paralegals generally need strong communication
skills and should be comfortable with person-to-
person contact. Paralegals must be able to build rela-
tionships of trust so that clients will communicate
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legally relevant information without feeling any dis-
trust, anxiety, or shame. Here, an awareness of cul-
tural issues that affect the nature and extent of com-
munication can be helpful. For example, avoidance
of eye contact is a sign of respect in some cultures;
in others, it can be construed as reflecting insecurity
or dishonesty.

Handling Clients

Supervising attorneys often rely on paralegals for
routine communications with clients. This can lead
to communication overload when anxious and frus-
trated clients engage in persistent patterns of fre-
guent calls, e-mails, and unscheduled drop-ins.

In dealing with persistent and annoying client
communications, a paralegal should realize that “cli-
ents are the purpose of our work, and not interrup-
tions of it.” Paralegals must understand what is at
stake for clients. Anticipating the concerns of clients
and addressing them with periodic updates, return-
ing telephone calls and e-mails, and being proactive
in contacting clients helps prevent persistent or in-
appropriate demands for information.

Handling Workload

A paralegal must know when he or she is over-
whelmed or can take on more work. Some idea of
workload can be gleaned from a review of case
management summaries, revenues generated, client
and coworker feedback, the quality of the parale-
gal’s work, and how well records are kept. Just as
paralegals should indicate when their workload is
too great, they should indicate when they do not un-
derstand something, whether it is an attorney’s com-
ments or instructions, a client’s answer, or some
other communication.

Handling Problem Cases

Communication is extremely helpful to the ethi-
cal resolution of problem cases, whether the prob-
lems resulted from actions or inaction by the parale-
gal, the attorney, the government, the client, or some
combination of these. At fault or not, a paralegal
who senses that there is a problem must immediately
alert the supervising attorney. This can be systemi-
cally accomplished using a simple internal-use form
stating the date, description, and timing of the prob-
lem and suggestions for the problem’s resolution,
initialed by the person submitting the form. Copies
of the form can be placed in the client’s file and cir-
culated as needed.
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Handling Client Stress

Even when sympathetic to a client’s plight, a
paralegal cannot act as a client’s therapist or confes-
sor. The paralegal should not be the scapegoat or
punching bag for a client who is frustrated and who
wants to “vent” or blame the paralegal. Instead, a
paralegal must be well equipped to defuse such
situations and to manage pressure. A paralegal must
remain sensitive to a client’s circumstances so that
he or she can fairly manage the client’s expectations.

The paralegal and the supervising attorney must
never inflate a client’s expectations. An example of
setting client expectations is a paralegal informing a
client that he or she will call the client in a set
amount of days to inform the client of the case
status. This gives the client a date to look forward to
and may encourage the client to refrain from making
premature inquiries.

Handling Priorities and Multitasking

Contrary to popular belief, multitasking is ineffi-
cient.” An immigrant of sorts himself, the Syrian-
born Publilius Syrus of Rome said, “To do two
things at once is to do neither.”* When a paralegal
has an overlong “to do” list, it is difficult to know
which task to do first. When every case and every
task is important, the paralegal must determine the
order in which to execute the tasks by effectively
communicating with his or her supervising attorney,
by employing common sense assessments, and by
understanding the “process flow”® in various immi-
gration procedures.

¥ «“Multitasking and Task Switching,” NALA Model Stan-
dards, University of Michigan Brain, Cognition and Action
Laboratory, available at www.umich.edu/~bcalab/multitask-
ing.html; P. Anderson, “Study: Multitasking Is Counterpro-
ductive,” CNN.com/Career (Aug. 5 2001), available at
http://archives.cnn.com/2001/CAREER/trends/08/05/multi-
tasking.focus/index.html, accessed March 27, 1006.

5 “pyblilius Syrus.” Wikiquote., available at http://en.
wikiquote.org/wiki/Publilius_Syrus (accessed Mar. 27, 2006).

1 process flow refers to the standard steps that must be taken
in a particular type of immigration case and the order in
which the steps are generally taken, which are usually de-
termined by immigration law and procedure, firm proce-
dures, government processing times, and similar factors. An
understanding of process flow helps paralegals gain perspec-
tive about where a specific case stands in the case type’s
typical process flow. Paralegals can help attorneys strategize
how to make processes for different case types flow most
efficiently. For instance, they can draw up charts, diagrams,
and other explanatory models to identify current process

continued
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Immigration case management software is a
highly useful tool for organizing tasks. Some pro-
grams allow the user to assign a value or due date to
a task to designate its priority. Regardless of the
software selected, implementation can be a long and
challenging process that requires both attorneys and
paralegals to participate.

Training Paralegals and Keeping Them Effective

Internal Training

Throwing paralegals into the pool and seeing
who can swim is not the best training practice. A
training program for inexperienced paralegals
should review U.S. immigration policy and law, and
introduce governing regulations, manuals, and
common research materials. Paralegal training will
also usually include having the new paralegal
“shadow” a more seasoned paralegal and gain
hands-on experience by helping with tasks under
close supervision and instruction.

Whether the paralegal is a new hire or a staff
member being trained to assist in new ways, larger
immigration law firms can coordinate the paralegal’s
training with several different staff members, with
each training the paralegal in a different area of spe-
cialization. Whatever the firm size or the paralegal’s
experience, there should be one-on-one training with
at least daily opportunities for the paralegal to pre-
sent questions in an organized fashion.

External Training

Besides internal training, there are numerous or-
ganizations that offer educational programs and re-
sources for training paralegals. Although such pro-
grams add cost to the training process, they are usu-
ally an excellent investment in a new paralegal.

Many state bar associations offer seminars on the
fundamentals of U.S. immigration law. Although
they may be often intended for attorneys from other
fields with an interest in immigration law, they are
often appropriate for paralegals who want to know
more about immigration law and procedure.

Every year, AILA conducts conferences that
cover immigration law fundamentals and also peri-
odically offers seminars for immigration paralegals.
AILA offers topic-specific conferences hosted by

flow and analyze how to streamline processes and eliminate
unnecessary steps.

local chapters, an annual conference, Web confer-
ences, and teleconferences.

Continuous and Regular Training

Continuous training is essential because immi-
gration laws constantly change. The following sug-
gestions can help maintain paralegal skills at high
level and help attorneys who work with them:

= Updates on procedural changes should be for-
warded to all staff, centrally printed, and organ-
ized by topic and date for easy firm-wide access.

= Paralegals should periodically conduct research,
perhaps using AILA’s InfoNet and reviewing
statute and regulations, featured articles in Inter-
preter Releases, U.S. Citizenship and Immigra-
tion Services (USCIS) memos, etc.

= Attorneys should periodically hold staff meetings
to review immigration procedure questions.

= Attorneys can ensure that appropriate opportuni-
ties for external professional development for
paralegals, recognizing the value these add firm-
wide; paralegals can debrief other staff members
and take detailed notes for firm-wide distribution.

Retention: Keeping the Job Interesting

Goals and Reviews

It is important to have plans that encourage reten-
tion, measure success, and ensure adherence to ethi-
cal standards. Paralegals should work with their su-
pervising attorneys to identify short- and long-term
goals, perhaps quarterly and annual goals, and
should be regularly reviewed by supervising attor-
neys. Firms may consider the use of self-evaluation
and firm evaluation questionnaires as part of a para-
legal’s performance review to facilitate open discus-
sions of job-related issues.

The Big Picture

Attorneys should step back to consider the big
picture by analyzing ethical practices, process flow,
the use of case management software, the design and
use of systems for improving productivity, diversify-
ing assignments, cross-training, and other ideas to
keep a paralegal interested in the job. Paralegals
should be part of the process of analyzing the big-
picture issues. Who better to help search for, pro-
pose, and implement new and better ways of accom-
plishing tasks and projects and resolving problems
than paralegals themselves?

Even a paralegal’s simple suggestion that an at-
torney estimate how long it will take to review the
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paralegal’s work product can do wonders for the
firm’s big picture, because the paralegal can more
efficiently prioritize work, estimate case preparation
time, update clients, and avoid stress and delays.

Looking at the big picture may also allow parale-
gals to consider how they may become involved in
new tasks and cases. In complicated situations re-
quiring legal advice, more experienced paralegals
can draft correspondence, which can then be final-
ized, signed, and transmitted by supervising attor-
neys. Attorneys may consider offering paralegals
conceptual revisions, rather than word-for-word cor-
rections, so that paralegals can offer their own solu-
tions for attorney consideration. Paralegals can be
helpful in client receptions and other business de-
velopment activities. Paralegal support also should
be taken into account; a paralegal’s ability to rely on
other support staff, even if only occasionally when
the workload is particularly large, can go a long way
toward relieving and retaining the paralegal. Part of
the big picture approach in mid-sized and large firms
may be to analyze flexibility to shift work between
paralegals in the interest of fairness and efficiency.

What It’s Worth: Compensation

Paralegal compensation varies significantly de-
pending on years of experience; there is a wealth of
information on the Internet about standard paralegal
pay.'’” Aside from standard compensation, paralegals
also may benefit from bonuses, tuition reimburse-
ment, attendance at immigration courses, and stan-
dard transportation benefits.

Most paralegal positions are not exempt from the
overtime protection requirement of the Fair Labor
Standards Act (FLSA) and, thus, qualify for over-
time pay for all hours worked over 40 in a work-
week.'® However, at present, in addition to a salary
of at least $23,660 per year or $455 per week,' a
professional position may be exempt from FLSA
overtime protection if the position meets the follow-
ing DOL-prescribed criteria:

" For example, the National Federation of Paralegal Asso-
ciation offers a Paralegal Compensation and Benefits Report
available at www.nfpa.org.

18 “Exempt/Non-Exempt,” WSPA Paralegal Compensation
(Feb. 21, 2006), www.wspaonline.com/exempt.htm (accessed
Mar. 27, 2006).

9 «“DOL’s Fair Pay Overtime Initiative,” Fair Pay. U.S. De-
partment of Labor Employment Standards Administration Wage
and Hour Division, at www.dol.gov/esa/regs/compliance/
whd/fairpay/ (accessed Mar. 27, 2006).
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= The employee’s primary duty must be the per-
formance of work requiring advanced knowl-
edge;

= The advanced knowledge must be in a field of
science or learning; and

= The advanced knowledge must be customarily
acquired by a prolonged course of specialized in-
tellectual instruction.?

Regardless of the specifics of their compensation,
paralegals should not be rewarded for excessive in-
dependence, since that might encourage paralegals
to avoid the necessary supervision.

CONCLUSION

Drawing the line between ethical and unethical
paralegal practices is beyond challenging. Thank-
fully, what is known of this line can be reinforced
through systems that safeguard the ethical partner-
ship between attorneys and paralegals. These sys-
tems hinge upon understanding the scope of parale-
gal duties, the strengths and limitations of each para-
legal, fair paralegal compensation, and issues essen-
tial to paralegal hiring, training, and development.
Through this understanding, the practice of immi-
gration law as a whole can be made more efficient,
effective, and, ethical.

%0 Fact Sheet #17D: Exemption for Professional Employees
Under the Fair Labor Standards Act (FLSA), Fair Pay Fact
Sheet by Exemption, available at www.dol.gov/esa/regs/
compliance/whd/fairpay/fs17d_professional.htm. Other DOL
FairPay Fact Sheets describe further potential grounds for
FLSA exemption.
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